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REVI EW of a decision of the Court of Appeals. Reversed.

JANINE P. GESKE, J. This is a review of the decision of the
court of appeals in State v. [John] WIlians, 190 Ws. 2d 1, 527

Nw2d 338 (. App. 1994), which reversed the judgnent of
conviction entered by Dane County Grcuit Court Judge Robert A
DeChanbeau against defendant John T. WIIlians on one count of
first-degree recklessly endangering safety, Ws. Stat. § 941.30(1)
(1989-1990) . The primary issue as presented by the parties is
whet her, when bind over is denied at prelimnary hearing on one of
two related felony counts in a multiple count conplaint, the
district attorney may include in the subsequent information the

sanme charge that was dismssed or its greater-included of fense. W
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hold that any charge may be included in an information as |ong as
it is transactionally related to a count on which bind over was
or der ed. Further, we wll not reach the second issue raised
because defense counsel did not nmake an offer of proof concerning
the alleged erroneous evidentiary ruling. W reverse the court of
appeals and affirm the judgnent of conviction entered by the
circuit court.

The <circuit <court <correctly concluded that the district
attorney had the authority to include the charge of first-degree
reckless injury in the information because it was not wholly
unrel ated to the charge of aggravated battery on which WIlianms was
bound over. Further, we conclude that when two or nore
transactionally related counts are charged, in that the counts

"arose from a comon nucleus of facts," State v. R cher, 174

Ws. 2d 231, 246, 496 N.W2d 66 (1993), and probabl e cause is found
that a felony was commtted in relation to one count, then bind
over is required on all transactionally related counts.
FACTS

On Novenber 11, 1991, a crimmnal conplaint containing three
counts was filed against WIIians. The first count alleged that
Wlliams had commtted aggravated battery, in an incident that
occurred on Novenber 4, 1991, when he struck Seri K Storlid-Harris
in the face. The second and third counts, aggravated battery and
second- degree reckl essly endangering safety, contrary to Ws. Stat.

88 940.19(1m and 941.30(2), respectively, related to a separate
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event that occurred on Novenber 5, 1991, at a different location in
which WIllians struck George Buie in the face with a |arge rock

Court Comm ssioner Todd E. Meurer conducted a prelimnary
hearing in this case on Decenber 18, 1991. The court found that
anpl e evidence had been presented to support a finding of probable
cause that Wlliams coonmtted a felony in relation to the attack on
Storlid-Harris and therefore bind over was ordered on Count |I.
Buie testified at the prelimnary hearing as to the circunstances
surrounding the confrontation between WIllians and hinself and as
to the extent of his injuries. The court concluded that the State
had nmet its burden on Count Il and bound WIIlians over on that
count but declined to bind over on Count IIl based on "problens" it
had wth the testinony given by Buie.

The information filed on Decenber 23, 1991, contained the
original Counts | and Il and a new Count |11, based on the incident
i nvol ving Buie, charging Wllians with first-degree reckless injury
contrary to Ws. Stat. § 940.23(1). The court granted WIIians'

motion to sever Count | fromthe other two counts.® Additionally,

Wllianms noved to dismss Count Ill-i asserting that Ws. Stat.

! The resolution of Count | is not relevant to the issues
raised in this appeal and because it was severed it wll not be
di scussed further. For clarity's sake, however, the charges
resulting fromBuie's injuries will be referred to throughout this
opinion as Counts Il, Ill-c (the count of second-degree recklessly
endangering safety originally included in the crimnal conplaint),
and Il1l-i (the count contained in the information of first-degree

reckl ess injury).
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§ 970.03(10)2 bars the inclusion in an information of any new count
arising fromthe sane facts as a count specifically dismssed at
the prelimnary hearing. The court denied this notion finding that
Count I11-i was properly included because it was reasonably rel ated
to the evidence adduced at the prelimnary hearing regarding Count
Il (aggravated battery of Buie) on which the comm ssioner had
ordered bind over.

The case was tried to a jury and while WIllians was acquitted
of aggravated battery (Count 11), he was found quilty of
first-degree recklessly endangering safety which the court had
submtted to the jury as a lesser-included offense of first-degree
reckless injury (Count I1I-1). In a post-conviction notion,
WIllians renewed his challenge to the propriety of Count IIl-i and
the circuit court again denied his notion on the basis that the
charge of first-degree reckless injury was not inproper because it
was "not wholly unrelated" to Count 1|

The court of appeals reversed the conviction and order denying
post-conviction relief on the basis that § 970.03(10) unanbi guously
requires that "[a]lny new charge that arises out of facts relied

upon to dismss a count may  not be included in an

2 Section 970.03(10) provides:

In multiple count conplaints, the court shall order
dismssed any count for which it finds there is no
probable cause. The facts arising out of any count
ordered dism ssed shall not be the basis for a count in
any information filed pursuant to ch. 971. Section
970.04 shall apply to any di sm ssed count.
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I nformation . . . ." [John] WIllians, 190 Ws. 2d at 7. Thi s

court subsequently accepted the State's petition for review on the
issue of the proper interpretation of subsection (10). Ve al so
agreed to address Wllianms' <claim that the circuit court's
restriction of Cross-exam nati on during trial constituted
reversible error.
| ssue 1
Resolution of this case requires us to interpret Ws. Stat

§ 970.03(10) which reads:

In multiple count conplaints, the court shall order
dismssed any count for which it finds there is no
probable cause. The facts arising out of any count
ordered dism ssed shall not be the basis for a count in
any information filed pursuant to ch. 971. Section
970.04 shall apply to any di sm ssed count.

W begin this analysis by reiterating a point that has been nade in
several of our previous cases; there is no constitutional right to

a prelimnary examnation, it is purely a statutory creation. See

State ex rel. Funmaker v. Klamm 106 Ws. 2d 624, 633, 317 N wW2d

458 (1982); State ex rel. Klinkiewcz v. Duffy, 35 Ws. 2d 369

373, 151 NW2d 63 (1967).
Statutory interpretation presents a question of |aw which this
court reviews wthout deference to the decisions of the courts

below R cher, 174 Ws. 2d at 238-9. If the plain |anguage of a

statute is unanbi guous a court nust give it effect and can | ook no

further. See In Interest of J.A L., 162 Ws. 2d 940, 962, 471

N.W2d 493 (1991). However, as the Suprene Court has noted, "plain
meani ng, |ike beauty, is sonetines in the eye of the behol der."

5
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Fl orida Power & Light Co. v. Lorion, 470 U S. 729, 737 (1985). If

anbiguity is found, a court should examne the scope, history,
context, subject matter, and object of the statute in order to

divine legislative intent. State v. Waalen, 130 Ws. 2d 18, 24,

386 N.wW2d 47 (1986). Anbiguity occurs when reasonably well-
informed persons can understand a statute in nore than one way.

State v. More, 167 Ws. 2d 491, 496, 481 N . W2d 633 (1992).

W concl ude that 8§ 970.03(10) is anbiguous. The circuit court
and the State understood subsection (10) to bar reissuance only of
the identical charge dismssed at a prelimnary hearing. The court
of appeals agreed with Wllians that the State cannot rely on the
facts surrounding a dismssed count as the basis for any new count
in a subsequent information. W find the statute susceptible to
yet a third interpretation of the second sentence which results in
an unwor kabl e anomnal y. If the broad transactional interpretation
advanced by the defendant and court of appeals were applied
literally to the |anguage of the statute, one would be faced with
the absurd result that the dismssed count is controlling, such
that a count for which bind over was determ ned proper could not be
included in an information if it arose from the sane facts as a
count that was dismssed.? For exanple, if this interpretation

were applied to WIlians' case, even though the exam ning judge*

3 The court of appeals apparently attenpted to avoid this

anonaly by adding the word "new' to the statute it found
unanbi guous.
* W recognize that, pursuant to Ws. Stat. 8§ 967.09 and

6
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found probable cause as to Count II, neither count could appear in
the information because Count Ill-c was dismssed and both counts
arose fromthe sane facts

The primary goal of statutory construction is to ascertain and

give effect to legislative intent. State v. dson, 175 Ws. 2d

628, 633, 498 N.W2d 661 (1993). Subsections of a statute nust be
interpreted in a manner consistent with the purpose of the statute

as a whol e. See State v. Swatek, 178 Ws. 2d 1, 6-7, 502 N w2d

909 (. App. 1993). "A statute should be construed to give effect
to its leading idea, and the entire statute should be brought into

harmony with the statute's purpose.” State v. O ausen, 105 Ws. 2d

231, 244, 313 N.W2d 819 (1982).

Chapter 970 expressly defines the purpose of prelimnary
hearings: "[a] prelimnary examnation is a hearing before a court
for the purpose of determning if there is probable cause to
believe a felony has been commtted by the defendant.”

8 970.03(1). This court has often stated that the primary purpose
of prelimnary examnation is "to protect the accused from hasty,
i nprovident, or malicious prosecution and to di scover whether there
is a substantial basis for bringing the prosecution and further

denying the accused his right to liberty." Bailey v. State, 65

Ws. 2d 331, 344, 222 N W2d 871 (1974) (quoting Witty v. State

34 Ws. 2d 278, 287, 149 N.W2d 557 (1967), cert. denied in Witty

(..continued)
757.69(1)(b), a full-time court comm ssioner may al so preside over
a prelimnary hearing, as was the case in this instance.
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v. Wsconsin, 390 U S. 959 (1968), quoting Johns v. State, 14 Ws.

2d 119, 122, 109 NW2d 490 (1961)). W have also held that upon
determnation that bind over is warranted on at |east one count,
that purpose has been served. Bailey, 65 Ws. 2d at 341. Here
the purpose of the prelimnary hearing was satisfied upon the
comm ssioner's finding of probable cause to believe that WIIlians
had conmtted a felony in connection with the attack on Bui e.

Qur holding today conports with |ong-standing precedent that
recogni zes the prosecutor's authority, once a defendant is bound
over, to include additional charges in the information "so |ong as
they are not wholly wunrelated to the transactions or facts
considered or testified to at the prelimnary." Bailey, 65 Ws. 2d
at 341 (quoting State v. Fish, 20 Ws. 2d 431, 438, 122 N wW2d 381

(1963)); See also State v. Burke, 153 Ws. 2d 445, 457, 451 N.W2d

739 (1990); Richer, 174 Ws. 2d at 253. In Bailey, the defendant

was bound over followng a prelimnary hearing on one count of
first-degree nurder. The subsequent information contained an
additional three counts (indecent behavior with a child, enticenent
of a child for inmoral purposes and attenpted enticenent of a child
for immoral purposes). The defendant challenged the court's
jurisdiction to try him on the additional counts based on the
assertion that no evidence was introduced at the prelimnary
hearing to support the sex-related charges. This court found that,
even assumng no evidence had been presented at the prelimnary

hearing on the sex-related offenses, they were clearly "not wholly
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unrel ated" to the nurder and that, in fact, anple evidence had been
presented as to the additional counts. Bailey, 65 Ws. 2d at 343,
341. W held that Bailey was properly tried on all four counts.

The authority of the district attorney to include additiona
transactionally related counts in an information was further
strengthened in Burke, in which this court pointed to prior cases,
including Bailey, that held "that in a multiple-offense transaction
case, once the defendant has been bound over for trial on at |east
one count relating to the transaction, the prosecutor may in the
information charge additional counts not wholly unrelated.” Burke,
at 453. Burke was originally charged in a multi-count conplaint
but prior to prelimnary hearing the State noved to dismss all but
one count of second-degree sexual assault. W concluded that
inclusion in the ensuing information of four additional counts of
sexual assault, on which no direct evidence had been received, was
perm ssible because they were not wholly wunrelated to the
transactions or facts testified to at prelimnary. 1d. at 457.

In R cher, we noted that our decisions expanding the authority
of the district attorney to include any counts that exhibit such a
"transactional nexus" were "indicative of this court's continuing
efforts to further the underlying legislative and constitutiona
goals of the prelimnary hearing while also affording prosecutors
increasing flexibility in their charging decisions." R cher, 174
Ws. 2d at 246. Richer was charged with one count of delivery of a

control |l ed substance involving an incident alleged to have occurred
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on Novenber 21, 1990. Testinony at the prelimnary hearing was
limted to that incident and resulted in a finding of probable
cause sufficient for bind over. The information subsequently filed
by the State included an additional count charging delivery of a
control |l ed substance on Novenber 30, 1990. Id. at 237

In concluding that the second count could not properly be
added to the information, we discussed the stated objectives of
prelimnary examnations reiterated above and noted that the
"proceeding nust also be adequate to fulfill the defendant's
constitutional right to know the nature and cause of the charges

agai nst which he nust defend." Richer, 174 Ws. 2d at 242. The

"state nust assunme the burden of establishing the transactional
link between the charges before including additional counts in the
information not otherw se supported by independent fact finding at
the prelimnary hearing . . . ." 1d. at 249. Because there was no
basis within the confines of the evidence presented at the
prelimnary hearing to support the second count or to link it to
the first, we concluded that the count alleging delivery on
Novenber 30, 1990, was properly dismissed.®> 1d. at 236-37.

In the case before us now, the purposes of a prelimnary
hearing and the protections it nust provide have been well-served

by the inclusion in the information of the count of first-degree

> As the test we enunciate today should nake clear, the
evi dence supporting a count charged in the information nust be
transactionally related to a count on which there has been a valid
bi nd over.

10
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reckless injury. There was sufficient evidence presented to
establish probable cause that a felony had been conmtted by
Wllians in the context of +the attack on Buie to justify
restricting WIllians' liberty and proceeding with a prosecution
against him WIlIlians was put on notice and had anple opportunity
to prepare his defense to charges stemmng fromthat incident.

W previously addressed the sparse comentary on the
| egislative history surrounding the creation of subsection (10) in
Bai | ey. There, as here, we rejected the defendant's contention
that the I|anguage of subsection (10) Ilimts the prosecutor's
authority to charge additional, related counts in an information
followng bind over. Bailey, 65 Ws. 2d at 340. Bailey's argunent
was based on the follow ng Judicial Council explanatory note:

Sub. (10) is a new provision requiring a finding of
probable cause as to each count in a multiple count

conpl ai nt.. If such a finding is not made as to any

count, it shall be dismssed. This reverses the rule in
Hobbins v. State, 214 Ws. 496, 253 NW 570 [1934].

§ 63, ch. 255, Laws of 1969, at 637. |In Bailey, we explained that
the statutory |anguage in subsection (10) and the comment "are
directed at the holding of the [Hobbins'] court which permtted the
trial court to assune jurisdiction over and try counts which had
been included in the crimnal conplaint but were specifically
dismssed by the presiding nmagi strate at the prelimnary hearing."
Id. at 341 (citing Hobbins, 214 Ws. at 508-510).

A review of Hobbins indicates that our hol ding today does not

conflict with the above | anguage in Bailey. The original conplaint

11
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filed against M. Hobbins, a bank president, contained 35 counts
but he was bound over on only 16 of these. On appeal, Hobbins
argued that he was inproperly convicted on Counts | and Il because
they were anong those that had been dismssed at the prelimnary
exam nation. Hobbins, 214 Ws. at 508. The court noted that the
manner in which the appeal was presented generated confusion but
still found that, even though it appeared that the dism ssed and
recharged counts stemmed fromincidents occurring on separate dates
than those for which bind over was determned proper, the
magi strate's opinion placed no restrictions on the district
attorney in the filing of the ensuing information. 1d. at 509-510.
W conclude that the "rule of Hobbins" that is reversed by
subsection (10) is that which allowed the court to "resurrect"
counts that were transactionally wunrelated to any for which
pr obabl e cause had been found sufficient to justify bind over.

In a multi-count conplaint, a transactionally distinct count
(i.e. one which is not transactionally related to any others in the
conplaint) that is found lacking in probable cause and therefore
dismssed may not be recharged nor may any charges arising from
that sane incident be included in a subsequent information even if
other transactionally distinct counts do pass the nuster of
prelimnary examnation resulting in a valid bind over. This rule
is conpletely consistent with existing practice and precedent
involving single count conplaints. In fact, this is the only

readi ng of subsection (10) that does not produce "questionable

12
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results” and nake the law look "silly," as does the court of
appeal s' interpretation by its own acknow edgnent. [ John]

Willianms, 190 Ws. 2d at 10; State v. [Scott] WIlians, 186 Ws. 2d

506, 513, 520 N.W2d 920 (Ct. App. 1994).°
A statute should be construed so as to avoid absurd results.

State v. Peete, 185 Ws. 2d 4, 17, 517 NW2d 149 (1994). Further,

there nust be a strong showing of legislative intent before we w il
construe a statute in a manner that would create an anomaly in

crimnal procedure. See State v. Wite, 97 Ws. 2d 193, 198, 295

N.W2d 346 (1980). The court of appeals in this case concl uded
that subsection (10) was unanbi guously susceptible to only one
reasonable interpretation, i.e. that the prosecutor was barred from
relying "on the facts presented at the prelimnary hearing wth
regard to the dism ssed charge to formthe basis of a new charge in

an Information.” [John] WIlians, 190 Ws. 2d at 7. In concluding

that Count I1l1-i therefore could not be added to the information it
rejected the cases relied upon by the State that articulated the
rule that district attorneys may include any not wholly unrel ated

count in an information (Bailey, 65 Ws. 2d at 341; Burke, 153 Ws.

2d at 457; R cher, 174 Ws. 2d at 253) because these cases had all

® The court of appeals in State v. [Scott] WIllians, 186 Ws.
2d 506, 507, 520 NW2d 920 (C. App. 1994), interpreted subsection
(10) to require a finding of probable cause as to "the particular”
felony charged. |In the conpanion opinion released today, State v.
[Scott] WIlians, No. 93-2517-CR (S. C. Feb. 1, 1996), we reverse
the court of appeals and conclude that the State "need only
establ i sh probable cause that a felony occurred as to one count in
a set of transactionally related counts for a valid bind over on
that set." [Scott] WIIlians, op. at 1.

13
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been heard in prelimnary exam nation as single count conplaints.
The court of appeals thus determned that although "it mght not be
sound law to distinguish between single- and nultiple-count
conplaints,” the statute denmanded the two be treated differently.

[John] WIlians, 190 Ws. 2d at 10. On this point we agree with

the court of appeals. It is not sound law to nake such a
distinction thereby creating an anonal ous procedure and, in this
opinion, we hope to nmake it clear that single and multiple count
conplaints are to receive the sanme procedural treatnent.

The defendant, circuit court, court of appeals and the State
all framed the essential inquiry as one of whether the district
attorney had the discretion to include GCount [IIll-i 1in the
information. |In reaching their disparate conclusions, all of them
focussed on the second sentence of subsection (10)--"The facts
arising out of any count ordered dismssed shall not be the basis
for a count in any information filed pursuant to ch. 971." Ve
conclude that the question posed here requires this court to back
up one step in the analysis--the real issue is whether Count Il1-c
was properly dismssed at the prelimnary hearing pursuant to the
first sentence of subsection (10)--"In multiple count conplaints,
the court shall order dismssed any count for which it finds there
is no probable cause.”

"The true nmeaning of a single section of a statute . . . ,
however precise its |anguage, cannot be ascertained if it be

considered apart from related sections Conm ssi oner of

14
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I nternal Revenue v. Engle, 464 U. S. 206, 223 (1984). Further, this

court may insert words into a statute that are necessary or

reasonably inferable. State v. Gould, 56 Ws. 2d 808, 812, 202

Nw2d 903 (1973).° After applying the rules of statutory
construction discussed wthin this opinion, we conclude that
clarity necessitates that the follow ng |anguage from subsection
(7) ("to believe a felony has been commtted by the defendant")
nmust be added to the end of the first sentence of subsection (10).
The first sentence of the statute should now be read as, "In
multiple count conplaints, the court shall order dismssed any
count for which it finds there is not probable cause to believe a
felony has been commtted by the defendant."” Further, this
inserted |language is to be interpreted in nultiple count conplaints
exactly as it has been in single count conplaints.

W suggest the followi ng procedure be enployed at prelimnary
exam nations on multi-count conplaints and illustrate it using the
present case as an exanpl e:

(1) The exam ning judge shall examne the counts in

the crimnal conplaint and the factual bases stated

7

In State v. CGould, 56 Ws. 2d 808, 812, 202 N W 2d 903
(1973), this court found anbiguity and conflict in the |anguage of
the then-existing version of the aggravated battery statute
("Whoever intentionally causes great bodily harm to another by an
act done with intent to cause bodily harmto that person or another
e Ws. Stat. 8 940.22 (1971-1972)). To resolve the
situation, this court held that, "the word 'great' should be
inserted before the second 'bodily harm therein as reasonably
inferable and to avoid conflicting provisions and an absurd
result.” CGould, 56 Ws. 2d at 812.

15
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therein to determne which counts are transactionally
related in that they arose from a common nucleus of
facts or, in other words, which counts are "related in
terns of parties i nvol ved, Wi t nesses i nvol ved,
geographical proximty, tinme, physical evidence, notive

and intent," Bailey v. State, 65 Ws. 2d 331, 341, 222

N.W2d 871 (1974);

Here, Count | stood alone as the only count rel ated
to the attack on Storlid-Harris while Counts Il and I11-
c were clearly transactionally related because they
invol ved the same participants and w tnesses, occurred
at the sane tinme and place, relied on the sane physica
evi dence and al |l egedly arose fromthe sane notive;

(2) In a review of transactionally related counts
after presentation of all of +the evidence at the
prelimnary hearing, if the examning judge finds there
is probable cause to believe that a felony was
commtted, there is necessarily probable cause as to all
counts that are transactionally related and the
def endant shall be bound over on all those counts;

The court found that there was probable cause that
Wlliams had commtted a felony in relation to the
attack on Buie when it bound WIIlians over on Count 11.

Therefore, the court should have also bound WIIians

over on the transactionally related Count Il1l-c as well.

16
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(3) Conversely, if no probable cause is found that

a felony was commtted in conjunction with review of

counts that are transactionally related, the exam ning

judge shall dismss all those counts and the district
attorney may not include in the information those counts

or any additional counts arising from that common

nucl eus of facts.

Again, WIlIlians' case provides a clear exanple--if

the examning judge had determned that there was no

probabl e cause to support the count involving the attack

on Storlid-Harris he would have been conpelled to

dismss it and the district attorney would have been

barred from including any counts stemmng from that
incident in a subsequent information.

W have previously stated that the proper role of a judge at
prelimnary examnation is to determne if there is a plausible
account that the defendant commtted a felony. And further, that
"[t]he court cannot delve into the credibility of a wtness."

State v. Dunn, 121 Ws. 2d 389, 397-98, 359 N W2d 151 (1984). The

examning judge in this case went beyond what is expected and what
is proper in a prelimnary examnation when he dismssed Count
I11-c because he had "problens” with Buie's testinony. The court
obviously found Buie's testinony plausible enough to believe
probabl e cause existed that WIllians had commtted a felony in

connection with the encounter between the two nen because it bound

17
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him over on Count 11. The inquiry--and conmentary--should have
ended there.

In summary, when counts are transactionally related, the
purpose of the prelimnary is served once it has been established
that there is probable cause to believe the defendant has commtted
a felony. Each of the particular felonies charged need not be
pr oved. It is not necessary and, in fact, is inadvisable for the
court to opine as to exactly what felony was probably commtted.?
Counts arising from a comon nucleus of facts wll necessarily
either be supported by probable cause sufficient to justify bind
over on all or wll all be dismssed. The evidence adduced at
prelimnary hearing concerning any dismssed count that is not
transactionally related to a count for which bind over was deened
proper may not form the basis for any count in the ensuing
information.® W reiterate, however, that the State may include
any count in an information as long as it is transactionally
related to a count on which the defendant is bound over. The

challenged I|anguage in subsection (10) nerely restricts the

8 W stress that the purpose of prelimnary examnations is
not served by placing restrictions on the district attorney's
"quasi-judicial" role in determning what charges are ultimately
appropri ate. W stand by our previous observation that "the
prosecuting attorney is not |imted to the opinion of the
prelimnary hearing judge as to the crine or crinmes to be charged
in the information." State v. Hooper, 101 Ws. 2d 517, 536, 305
N.W2d 110 (1981).

® WWether such a count was single or part of a multiple count
conplaint, it may only be recharged in a separate crimnal
conplaint if the district attorney has or discovers additional
evidence. Ws. Stat. § 970. 04.

18
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district attorney from bringing charges in an information based on
di sm ssed counts that are transactionally distinct from any counts
for which bind over was deened appropri ate.
| ssue 2

WIllianms argues that the court commtted prejudicial error
during trial by restricting cross-exam nation of the victimw tness
Buie as to prior inconsistent statenents nade to the defendant's
private investigator. The court sustained the State's objection to
this line of questioning because it found that Wllians' failure to
turn over the relevant notes constituted a violation of discovery
under Ws. Stat. § 971. 24,

Rul i ngs excluding evidence may not be found erroneous unless
"the substance of the evidence was nmade known to the judge by offer
or was apparent from the context wthin which questions were
asked. " Ws. Stat. 8§ 901.03(1)(b). "When a claim of error is
based upon the erroneous exclusion of evidence, 'an offer of proof
must be made in the trial court as a condition precedent to the

review of any alleged error.'"™ State v. Hoffman, 106 Ws. 2d 185,

217-18, 316 Nw2d 143 (C. App. 1982) (quoting Mdelland v.

State, 84 Ws. 2d 145, 153, 267 N.W2d 843 (1978)). WIliams nade
no offer of proof as to the contents of these notes and the record
ot herwi se contains no indication of the nature of the inconsistent
statenents that WIllianms <clains Buie nade to the private
investigator. Thus, we wll not reach the nerits of this claimof

error.
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W therefore reverse the court of appeals and affirm the
j udgnent and order entered by the circuit court.
By the Court.—Fhe decision of the court of appeals is

rever sed.
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WLLI AM A. BABLI TCH, J. (concurring). The majority in the

trilogy of cases decided today, State v. John T. WIllianms (93-

2444); State v. Terry Akins (94-1872); and State v. Scott E

Wllians (93-2517), puts forth a highly comrendable effort to
reconcile the nearly irreconcilable. In these efforts, the
majority is forced to westle with the |anguage of two specific
statutes which on their face seemto contradict their conclusions.
Wsconsin Stat. 8§ 971.01(1) states in relevant part: "The
district attorney shall examne all facts and circunstances
connected wth any prelimnary examnation . . . and . . . shall
file an information according to the evidence on such exam nation

(Enphasis added.) In Scott E. WIIlians, absolutely no

evidence was introduced regarding whether these drug offenses
occurred within 1000 feet of a school yet the majority allows those
four counts to stand.

Wsconsin Stat. 8§ 970.03(10), involving multiple count
conplaints, provides in relevant part: "The facts arising out of
any count ordered dism ssed shall not be the basis for a count in

any information . . . ." In John T. WIlians, the facts arising

out of the count dismssed at the prelimnary are the exact sane
facts which are the basis for count three of the information. The
majority's interpretation changes a proscription of authority

("shall not") into a grant of authority. It is undisputed that the

21
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facts arising out of count three in the conplaint which was
dismssed are the basis for count three in the information. In
Akins, a challenge to equal protection is avoided only by utilizing
the sanme interpretation

Consi stency in the interpretation of these statutes, and ot her
statutes such as Ws. Stat. 8§ 970.04, is achieved in a far |ess
tortuous manner by sinply requiring a factual basis in the
prelimnary examnation for each crime charged in the information.
This was the course urged on the court in the dissent filed by

Justice Abrahanson in State v. Burke, 153 W 2d 445, 451 N.W2d 739

(1990), in which | joined. The reasons expressed in that dissent

are as valid today as they were then. Burke is the underpinning
of each of these cases. Wthout Burke, each would fall. Gven the
choice, | would overrule Burke. However, the majority refuses to

do so. Thus, Burke remains the |aw today. Because it is the |aw,

| concur.
| wite only to express a deep concern. | fear we have not
heard the end of the problens that have consistently cone before

this court since Burke. For exanple, this trilogy of cases and its

progeny will allow the State to charge a defendant w th second-
degree recklessly endangering safety, put in evidence at the
prelimnary to show probable cause as to that charge, and then
charge the defendant in the information wth sexual assault,

ki dnappi ng, and attenpted nurder. These cases wll allow this type
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of charging as long as the additional charges are transactionally
related to a count on which the defendant was bound over. Any
crimnal justice systemso utterly replete with plea bargaining (as
is ours) that allows this type of charging to occur is clearly
subject to abuse. Extraordinary power has been placed in the
hands of the district attorney with these decisions. In the
present day atnosphere where plea bargaining is the rule rather
than the exception, the state holds all the levers; the defendant
can be coerced into a plea beyond the bounds of fairness.

That this is true is due in no snmall part to another facet of
t hese cases: judicial review of the state's final charging
decision has for all intents and purposes been abolished. The only
judicial review is confined to the question of whether the
additional charges are wholly unrelated in terns of the parties
i nvol ved, Wi tnesses invol ved, geogr aphi cal proximty, time,
physi cal evidence, notive and intent. Burke, 153 Ws.2d at 457
There is no judicial review as to whether any evidence even exists
to believe the defendant is gquilty of the additional crines
char ged.

As a forner district attorney, this witer can attest to the
power that rests with the decision to charge. No one can deny it.
But it can be abused, intentionally or unintentionally. The State
should not resent judicial review of its charging decisions, it

should welconme it. It serves as a check on hunman fallibilities, on
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the pressures of an overcrowded calendar, on the pressures
emanating fromoutside forces. It may be inconvenient, but checks
and balances are frequently inconvenient, particularly on the
person or the institution being checked and bal anced.

Unquestionably, the system now set in place by these cases is
efficient. But efficiency should never yield to basic notions of
fairness. Efficiency is hardly the only sought after objective in
a denocratic society.

| am authorized to state that Justices Shirley S. Abrahanson

and Ann Wal sh Bradley join in this concurrence.
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